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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


LUMP SUM LEAVE AND MILEAGE PAYMENTS—Non-entitlement 
of Enlisted Naval Reservist serving under 6 year enlistment but 
released early from active duty for purpose of enlisting in 
Regular Navy 


@ The question as to whether an enlisted member of the 
Naval Reserve serving under a 6-year enlistment, who 
is released within 3 months prior to the expiration of a 
prescribed 2-year period of active duty for the purpose 
of reenlisting in the Regular Navy is entitled to lump- 
sum and mileage allowance payments, was submitted to 
the Comptroller General for decision. The Comptroller 
held that he was not so entitled. A member of the 
Armed Forces is entitled under the provisions of 37 
USC 501, to compensation in cash for unused accrued 
leave (not in excess of 60 days) to his credit at the time 
of his discharge, except, insofar as here concerned, no 
cash settlement is authorized to any member who is dis- 
charged for the purpose of entering into an enlistment 
in his respective branch of the Armed Forces on the day 
following the date of discharge. See 37 USC 501(b) (1). 
A discharge at expiration of a prescribed term of service 
followed by reenlistment is not, however, regarded as a 
discharge for purpose of enlistment (30 Comp. Gen. 
103; id. 280; id. 531), and the term “discharge” is de- 
fined in the act (37 USC 501(a)(1)) as including re- 
lease from active duty under honorable conditions. 
Authority for the discharge of a member of the Reg- 
ular Navy within 3 months before the expiration of the 
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term of his enlistment, without affecting any monetary 
benefits to which he would have been entitled had he 
completed his enlistment, except pay and allowances for 
the period not served, is contained in 10 USC 6295. 
Section 6295, title 10, U.S. Code, however, relates only 
to an enlisted man of the Regular Navy who is dis- 
charged within 3 months before the expiration of the 
term of his enlistment or extended enlistment. It has 
no application in the case of an early release from active 
duty of a Naval reservist whose enlistment continues in 
effect for a period of more than 3 months after such re- 
lease. (Comp. Gen. Dec. B-149114 of 28 January 1963) 


MILITARY PERSONNEL—Retired officers—Employment by post 
exchange—Dual Compensation Act 


@ The Comptroller General now has for decision the 
question as to the effect to be accorded a recent decision 
of the U.S. Court of Claims (Gradall v. United States, 
decided May 10, 1963). The issue decided by the Court 
was whether employment in the post exchange, a nonap- 
propriated fund activity, constituted the holding of a 
civilian office or position under the United States Gov- 
ernment within the meaning of the Dual Compensation 
Act (5 USC 59a). The court noted that while a Post 
Exchange is an “instrumentality” of the Government 
when considered for the purposes of tax exemption (as 
decided in Standard Oil Co. v. Johnson, 316 U.S. 481), 

Continued on page 168 
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INSANITY IN UNIFORM: 


RESPONSIBILITY TEST UNCHANGED 
as 


DURHAM RULE COMES AND GOES 


CAPT EDWARD T. KENNY, USN* 


Wrees INSANITY BECOMES an is- 


sue in a criminal trial, the defense attorney, if 
he is at all realistic, must be prepared to over- 


- come an initial skepticism on the part of the 


jury. Thirty years ago an eminent authority 
on the subject evaluated public opinion as being 
“almost unanimous in the belief that an alarm- 
ing number of criminals are escaping punish- 


) ment by means of the ‘insanity dodge’ and that 
' they are doing so because shrewd lawyers, with 
' the help of willing experts, can so manipulate 
_ matters at the trial as to delude the jury into 


believing that the defendant is insane.” ! This 
evaluation of public opinion seems to be as true 
today as when written three decades ago. The 


_ foundation for such public opinion may indeed 
_ be demonstrably less firm in 1963. But some 
_ misconceptions die slowly. 


The long life, and obdurateness, of public 


_ skepticism in this matter of insanity as a crimi- 
» nal defense is particularly unfortunate. 


It fur- 
ther complicates a situation which has difficulties 
enough. 

And its continuance is also somewhat surpris- 
ing in an age which has seen and recognized, 
even on a governmental level, an amazing in- 
crease in mental illness. At present, one-half 
of the hospital beds in this country are occupied 
by persons afflicted with mental disorders, and 
the medical profession informs us that one per- 
son in every twelve will, at some time in his life, 
be hospitalized for a mental condition.” 





*Captain Edward T. Kenny, USN, is currently Assistant Judge Ad- 
vocate General for International and Administrative Law. He holds 
the A.B. and LL.B. degrees from Fordham University and is presently 
a candidate for the LL.M. degree at George Washington Univer- 
sity. Captain Kenny is a member of the New York and District 
of Columbia bars and numerous Federal bars including the United 
States Supreme Court and the United States Court of Military 
Appeals. He holds membership in the Federal Bar Association, the 
American Society of International Law and the American Bar As- 
sociation, as well as its section on International and Comparative 
Law. 
1, Weihofen, Insanity as a Defense in Criminal Law 4 (1933). 
2. Hearings before the Subcommittee on Constitutional Rights of the 

Committee on the Judiciary (Constitutional Rights of the Men- 

tally Ili) U.S. Senate, 87th Congress, March 28, 1961; Part I, at 1. 
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The American public is therefore gradually 
becoming more aware of the increase in mental 
illness, at least in a general way. But even 
sympathetic awareness will go only a little way 
toward solution of the many difficulties which 
are inherent in the subject under scrutiny. 
What we do actually in a criminal case involving 
the sanity of the defendant is attempt to arrive 
at a solution coalescing the judgment of two 
different sciences—law and psychiatry—which 
are not entirely compatible. 

This incompatibility lies mainly in objectives. 
Psychiatry and the other behavior sciences are 
concerned mainly with the problem of malad- 
justment and emotional illness, while the crimi- 
nal law aims basically to provide for the security 
of the community and its citizens. In the be- 
havior sciences there is no direct concern with 
conforming the individual’s conduct to stand- 
ards of law and morality, whereas “the primary 
operative duty of law is the control of human 
aggressiveness.” * The clinician, by his train- 
ing and philosophy, is more concerned with the 
individual than the mass, with the protection 
of the patient rather than the community. The 
justice sought by the law, on the other hand, 
requires that the public be protected even if the 
consequence is not ideally suited to the clinical 
requirements of the offender. 

None of these objectives sketched out above 
are intrinsically inconsistent, but the difficulty 
of arriving at a compatible solution in any given 
criminal case is apparent. ‘Where to draw the 
line between individual interests and those of 
the state is a fundamental issue of modern poli- 
tics, far transcending criminal law,” is the suc- 
cinct framing of the problem by authorities 
whose lifetime of work in this field gives them 
a preeminent competence.* 

The trial of the insanity issue in any criminal 
case—and the consequent wedding of both legal 





3. R. West, Conscience and Society; A Study of the Psychological 
Prerequisites of Law and Order, 165 (1945). 
4. Guttmacher and Weihofen, Psychiatry and the Law, 447 (1952). 
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and psychiatric facts—would be infinitely easier 
if there existed some simple “test” of insanity 
for the purpose of determining criminal re- 
sponsibility. Tests, of course, do exist; it is 
their application which is difficult. Since Mc- 
Naughten’s case in 1843, the sole test of crimi- 
nal insanity in England and in most American 
states has been the “right and wrong test.” In 
a fuller statement of this rule of law, using the 
words of the fifteen judges of England who 
handed down the momentous decision, a defense 
on the ground of insanity, to be successful, must 
prove that the accused “was labouring under 
such a defect of reason, from disease of the 
mind, as not to know the nature and quality of 
the act he was doing or if he did know it that 
he did not know he was doing what was wrong.” 

From this fuller statement it will be seen that 
the rule laid down in McNaughten’s case actu- 
ally comprises two tests: (1) knowledge of the 
nature and quality of the act and (2) knowledge 
of its wrongfulness. Usually, however, the first 
part is omitted by most courts in wording the 
test. 

While the majority of states hold that the 
“right and wrong” test is the only test needed 
to determine responsibility, some seventeen 
states have added a secondary test of respon- 
sibility. It is usually termed the “irresistible 
impulse test” and provides that a person who 
knew he was committing an act which was 
morally wrong and prohibited by law may never- 
theless be excused from responsibility if he 
lacked the power of conscious volition and in- 
hibition (freedom of will) to resist the impulse 
to commit it. 

II 


In 1954, in Durham v. United States,® the 
Court of Appeals for the District of Columbia 
rejected both the traditional tests (right-wrong 
and irresistible impulse) which had been the 
rule in the District and adopted anew rule.® In 
adopting the different test which has become 
famous as the Durham Rule, the court made 
mention of “nearly a century of agitation for 
reform.” They quoted with approval a state- 
ment made by Mr. Justice Cardozo in 1928 that 
“Everyone concedes ... the present [legal] 
definition of insanity has little relation to the 
truths of mental life.” 

The court further declared itself persuaded 
by convincing evidence—assembled by leading 
psychiatrists, jurists, law professors and legal 


5. Durham v. United States, 214 F. 2d 862. (In the many refer- 
ences to Durham in this article, footnotes will be omitted.) 

6. The court, in effect, adopted the rule announced by the court in 
State v. Pike, 49 New Hampshire 399 (1869). 
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practitioners—that the right and wrong test is 
based on an entirely obsolete and misleading 
conception of the nature of insanity. “The 
science of psychiatry,” said the court, “now rec- 
ognizes that a man is an integrated personality 
and that reason, which is only one element in 
that personality, is not the sole determinant of 
his conduct. The right-wrong test, which con- 
siders knowledge or reason alone is therefore 
an inadequate guide to mental responsibility for 
criminal behavior.” 

Moreover, the court found “that the ‘ir- 
resistible impulse’ test is also inadequate in that 
it gives no recognition to mental illness charac- 
terized by brooding and reflection and so rele- 
gates acts caused by such illness to the applica- 
tion of the inadequate right-wrong test.” The 
court concluded therefore that a broader test 
should be adopted. 

For the retrial of the defendant, Durham, and 
for further cases in the District of Columbia, 
the court stated the new rule fhus: “It is simply 
that an accused is not criminally responsible if 
his unlawful act was the product of mental dis- 
ease or mental defect.” 

In explanation of what is meant by the words 
“disease” and “defect,” the court went on to 
say that it used “disease” in the sense of a con- 
dition which is considered capable of either 
improving or deteriorating; whereas “defect” 
was used in the sense of a condition which is 
not considered capable of either improving or 
deteriorating and which may be either congeni- 
tal or the result of injury, or the residual effect 
of a physical or mental disease. 

The court did not in 1954 attempt to define 
the word “product” as used in the new rule. It 
appears that this was a deliberate omission in 
order to give the word as wide a range as pos- 
sible. Later, in 1957, the same court explained 
that its intention was not to be restrictively 
precise. 


When we say the defense of insanity requires that 
the act be a “product of” a disease, we mean that the 
facts on the record are such that the trier of the facts 
is enabled to draw a reasonable inference that the 
accused would not have committed the act he did com- 
mit if he had not been diseased as he was. There 
must be a relationship between the disease and the 
act, and that relationship, whatever it may be in 
degree, must be as we have already said, critical in 
its effect in respect to the act. By “critical” we mean 
decisive, determinative, casual; we mean to convey 
the idea inherent in the phrases “because of”, “ex- 
cept for’, “without which”, “but for”, “effect of”, 


“cal 
as 1 
tha 
con 
the 
not 


to he 
jurie 


jur 
the 
acct 
me! 
act 
he 
con 
yor 
pro 


tha 
me 
of 

gui 
not 
the 


the 
abr 
det 
fai 


In 
the 
6“ jur 
still 
that 
puni 
But 
guid 
heal 


“result of”, “causative factor”; the disease made the} -——— 


effective or decisive difference between doing and not 
doing the act. The short phrases “product of” and 


156 





st is 
ling 
The 
rec- 
lity 
it in 
it of 
con- 
fore 
r for 


‘ir- 
that 
rac- 
rele- 
lica- 
The 
test 


, and 
nbia, 
mply 
ble if 
] dis- 


vords 
on to 
. cOn- 
ither 
fect” 
ich is 
ng or 
iweni- 
effect 


define 
e. It 
ion in 
S pos- 
lained 
tively 


es that 
hat the 
ie facts 
hat the 
id com- 

There 
and the 
y be in 
tical in 
ve mean 
convey 
, “ey. 
ect of”, 


ade the F 


and not 
of” and 





“causal connection” are not intended to be precise, 
as though they were chemical formulae. They mean 
that the facts concerning the disease and the facts 
concerning the act are such as to justify reasonably 
the conclusion that “But for this disease the act would 
not have been committed.” ” 


In the Durham case, the court did attempt 
to help in formulating further instructions for 
juries by stating that: 

Any instruction should in some way convey to the 

jury the sense and substance of the following: If you 

the jury believe beyond a reasonable doubt that the 
accused was not suffering from a diseased or defective 
mental condition at the time he committed the criminal 
act charged, you may find him guilty. If you believe 
he was suffering from a diseased or defective mental 
condition when he committed the act, but believe be- 
yond a reasonable doubt that the act was not the 
product of such abnormality, you may find him guilty. 
Unless you believe beyond a reasonable doubt either 
that he was not suffering from a diseased or defective 
mental condition, or that the act was not the product 
of such abnormality, you must find the accused not 
guilty by reason of insanity. Thus your task would 
not be completed upon finding, if you did find, that 
the accused suffered from a mental disease or defect. 

He would still be responsible for his unlawful act if 

there was no causal connection between such mental 

abnormality and the act. These questions must be 
determined by you from the facts which you find to be 


fairly deducible from the testimony and the evidence 
in this case. 


In a succint summary of the intended use of 
the broader rule, the court pointed out that 
“juries will continue to make moral judgments, 
still operating under the fundamental precept 
that ‘Our collective conscience does not allow 
punishment where it cannot impose blame.’ 
But in making such judgments, they will be 
guided by wider horizons concerning mental 
health.” 

III 


The Durham rule has had its supporters and 
its critics. Within the year after its announce- 
ment, Federal Judge Simon E. Sobeloff, then 
Solicitor General of the United States, discussed 
the Durham rule before the National Conference 
of Bar Councils and concluded, “Let’s give the 
new rule a chance; as we gain in wisdom from 
experience necessary refinements and revisions 
in practice can be made.” ® 

Mr. Justice Douglas of the U.S. Supreme 
Court was another early supporter of the Dur- 
ham rule. “At last,” said Justice Douglas in 
an address delivered at the William Alanson 
White Institute of Psychiatry, Psychoanalysis 


7. Carter v. United States, 252 F. 2d 608, 617 (D.C. Cir. 1957). 
8. Sobeloff, From McNaughten to Durham, and Beyond, 41 A.B.A.J. 
793, 879 (1955). 
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and Psychology in January 1956, “—at long 
last—we are on the road to distinguishing in 
the law between wilful people and sick people 
and in protecting society in a civilized way 
against the actions of both classes.” ® 

Justice Douglas declared himself particularly 
in favor of the fact that: 


Under the Durham test the psychiatrist gives any 
relevant testimony and he speaks to the court and 
to the jury in the language of his discipline. He is 
at last free to advise the court and the jury concern- 
ing the totality of the accused’s personality and con- 
dition. No longer is he forced to divide a person 
up into a rational being and an emotional one, to 
divorce his conscious from his unconscious state, or 
to separate the knowing part of the mind from the 
willing part or the feeling part. The Durham case 
does, indeed, invite examination of all facets of the 
total personality—the cognitive, the volitional, and 
the emotional. 


, IV 


Through happenstance the rule was enunci- 
ated at a time when the U.S. Court of Military 
Appeals was exceptionally interested. 

When the Durham rule was announced, the 
Court of Military Appeals (hereafter referred 
to as CMA) had under consideration two cases 
of great dramatic interest which focused atten- 
tion on this very question of mental responsibil- 
ity—United States v. Smith and United States 
v. Kunak.° In the Smith case, the dependent 
wife of a U.S. military officer had been con- 
victed of stabbing her husband to death in their 
quarters in Japan. In the other fact situa- 
tion, Kunak, a U.S. Army soldier in Texas, had 
marched, in solo formation with a carbine over 
his shoulder, toward a group of his officers eat- 
ing lunch, executed a smart right face and fired 
a deliberate shot, fatally injuring one of the 
group. Kunak then dropped the carbine to the 
ground and stood at parade rest. . 

The relationship between Durham and the two 
military cases dealing with insanity was ex- 
plicitly acknowledged by CMA. “The Durham 
rule was decided after arguments in the instant 
case and the theory announced in the instruc- 
tions was not argued by counsel. It was, how- 
ever, called to our attention by supplemental 
authorities filed in the case. We have con- 
sidered the theory because we deem it inadvis- 
able to decide a capital case without giving 
thoughtful consideration to the principles 

9. Douglas, Law and Psychiatry, W. A. White Institute, 1956. 
10. United States v. Smith, 5 USCMA 314, 17 CMR 314, and United 

States v. Kunak, 5 USCMA 346, 17 CMR 346. (No quotations or 

paraphrases from USCMA cases are employed in the article other 


than from the Smith and Kunak cases. Further footnote refer- 
ences will not be made.) 
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adopted by other appellate courts. We have 
every desire to have the law in the military- 
judicial system progress with the same degree 
of liberality as does the civilian law.” 

In the same decision, CMA referred to the 
Durham case as “a painstaking and carefully 
written opinion which traced the history of the 
law of insanity and the development of psy- 
chiatry, fully documented by references to cases 
and text books.” In the companion military de- 
cision the Durham case was termed “a recent 
thoughtful and scholarly opinion.” Never- 
theless, the Court of Military Appeals made it 
clear that the Durham rule could not be adopted 
in the military establishment even if CMA were 
to be so inclined. The court laid it down flatly 
that “for the military establishment the law 
determining mental responsibility is not an open 
question.” “In the military,” the Court of Mili- 
tary Appeals said, “the President has, over the 
years, promulgated the principles governing, 
and the manner of proceeding with, the defense 
of insanity.” 

Having made, and explained the point that 
discretion to adopt the Durham rule was not 
theirs, the court might well have said no more 
about the new rule in the nearby jurisdiction. 
They might well have proceeded to decide the 
two military cases at hand under the test of 
mental responsibility obtaining in the military 
establishment. This the court did accomplish, 
of course, but additionally it included in its 
opinion an analysis of the Durham rule as it 
might be applied to military offenders. It is 
this analysis, and the events of the ensuing 
years, which furnish the main thrust of this 
article. 

V 


The long-established test 1* of mental respon- 
sibility in the military is really a combination 
of the “right and wrong” test with the “ability 
to adhere to the right.” The latter phase of the 
military test is not quite the same as “irresist- 
ible impulse.” It is not so narrow. For one 
thing “there is no sort of requirement that the 
mental disease which leads to inability to ad- 
here to the right be precipitate in origin.” And 
the military medical examiner is cautioned in 
his Technical Manual, Psychiatry in Military 
Law, to look for an appropriate history of prior 





11. Moreover, some intangible emphasis should, I think, be recognized 
in assessing the effect of a District of Columbia Court of Appeals 
decision on the deliberations of another Federal court located in 
the same geographical area, and especially when U.S. Court of 
Appeals members are the statutory source of temporary replace- 
ments for CMA members in the event of illness or other disability. 

12. Winthrop, Military Law and Precedents, pp. 294-96 (2d ed. 1920 
Reprint.) 
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mental disease when “irresistible impulse” is 
claimed.** The Navy’s forthcoming Handbook 
of Naval Psychiatry is equally frank in provid- 





ing that “The irresistible impulse concept should [ 
be applied in any case for cogent reasons only, f 
and with discretion, because it lends itself to 


abuse.” 


Thus, said CMA, “we find no worries concern- 
ing the existing rule of the nature of those which [| 


plague the [D.C.] Court of Appeals,” and on 
this particular point it added, “in our view the 
phrase ‘irresistible impulse’ should, for safety’s 
sake, be omitted wholly from instructions to a 
court-martial.” 


(Since 1954 the phrase has | 


been used less in the military jargon of the | 


courtroom."*) 

To fully appreciate the military tests which 
CMA contrasted with the Durham rule it will 
be helpful to examine the Manual for Courts- 
Martial, United States, 1951, which the Court 
of Military Appeals termed the military 
“Bible.” 

A person is not mentally responsible in a 
criminal sense for a military offense, says the 
Manual, “unless he was, at the time, so far free 
from mental defect, disease or derangement as 


- to be able concerning the particular act charged 


both to distinguish right from wrong and to 
adhere to the right.”** Just as the court in 
Durham offered some explanation of the terms 
“disease and defect,” so the Manual prescribed 
by the President clarified the phrases “mental 
defect, disease, or derangement” as compre- 
hending “those irrational states of mind which 
are the result of deterioration, destruction or 
malfunction of the mental, as distinguished 
from the moral, faculties.” 

In further clarification of the definition, the 
Manual puts the word “result” under a still 
stronger microscope, and provides that “‘to con- 
stitute lack of mental responsibility the impair- 
ment must not only be the result of mental de- 
fect, disease, or derangement but must also 
completely deprive the accused of his ability to 
distinguish right from wrong or to adhere to the 
right as to the act charged.” (Emphases sup- 
plied) 

VI 


The last several paragraphs have framed a 


13. Technical Manual, Psychiatry in Military Law, Departments of 
Army and Air Force (TM 8-240, AFM 160-42) 5-6 (1953). Ifa 
different concatenation of word symbols is ever deemed desirable 
as a substitute in instructions, my vote goes to “unresisted urge.” 
It appears to be much the better phrase to clarify the issue for 
psychiatrist, lawyer and especially for the average juror. 

14. The phrase “irresistible impulse” appears in Air Force Court- 
Martial Instructions Guide, AFM 110-5c but does not appear in 
the Army counterpart, Military Justice Handbook, DA PAM 27-9. 

15. MCM, 1951, 120 b. 
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background of the military tests of mental re- 
sponsibility pertinent tothis paper. With these 
same general considerations in mind, and even 
though asserting a second time that the question 
was not an open one, the Court of Military Ap- 
peals undertook to examine the Durham rule in 
some detail. 

At the outset the court declared itself “hesi- 
tant at the present time in adopting for the 
military establishment the approach of the 
Durham case.” CMA first confessed itself 
somewhat troubled by the uncertainty of the 
criterion set down in Durham to the effect, that 
to be exculpable, a criminal act must be the 
“product” of mental abnormality. This criti- 
cism of the “product” concept as ambiguous was 
shared by others, including psychiatrists at- 
tempting to fashion a model penal code.* It 
was to answer criticisms on this point that the 
Court of Appeals, as was noted earlier, subse- 
quently defined “product of” to mean “the facts 
concerning the disease are such as to justify 
reasonably the conclusion that ‘But for this dis- 
ease the act would not have been committed.’ ” ** 

Whether or not this clarification of “product” 
has satisfied entirely the objections of CMA can, 
of course, be answered only by that court. Cer- 
tainly the clarification should at least have 
helped to narrow the differences. And, as one 
close observer of the District of Columbia scene 
has written: The “product” issue is not essen- 


_ tially a psychiatric question to be resolved by 


mental health experts. ‘Whether the criminal 
act is so critically related to the mental illness 
as to exempt the defendant from responsibility 
is a jury question to be decided on the basis of 
the entire record, of which the psychiatric testi- 
mony is only a part.’ ** 

The particular fear of CMA concerning the 
wholesale advancement of any proposition that 
no “criminal act may be committed which is not, 
in some sense, a product of whatever mental 
abnormality may exist’”’ has not been borne out 
by the experience of the post-Durham psychi- 
atric testimony in the District, and such statis- 
tics on Insanity Acquittals as have been 
compiled.® 

A second difficulty the Court of Military Ap- 
peals found with the Durham rule was that 
“causation is so broad a concept.” It was ap- 
prehensive that unpredictability, from jury to 





16. See Krash, The Durham Rule and Judicial Administration of the 
Insanity Defense in the District of Columbia, 70 Yale L.J. 905, 
929-32 (1961). 

17. Carter v. United States, supra; see full text accompanying note 7. 

18. Krash, op. cit. supra note 16 at 932. 

19. Id. at 949; Acheson, McDonald v. United States; The Durham 
Rule Redefined, 51 Georgetown L.J. 580, 589. (1963) 
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jury, would follow and that “equal and uniform 
application of the law” would not result, but 
would rather hinge on “financial ability to se- 
cure the services of glib counsel and to hire 
persuasive expert witnesses.” 

It is as difficult to disprove such an argu- 
ment as it is to sustain it. Perhaps one answer 
is that given by the Solicitor General in the 1955 
address alluded to earlier wherein he stated: 


What could be fuzzier than the instruction to the jury 
that negligence is a failure to observe that care which 
would be observed by a “reasonable man”—a chimeri- 
cal creature conjured up to give an aura of definiteness 
where definiteness is not possible. Have you ever 
tried to imagine what goes on in the minds of jurors 
when they are handed such a formula? No two of 
them would agree on what the standard of due care is. 
Yet it is the best possible working rule and we do 
quite well with it in specific situations.” 


The Solicitor General also commented on the 
criticism that the concept of causality leaves too 
much to the fact finders’ discretion. It is, he 
said, “no broader a discretion than courts 
habitually accord juries when they charge them 
to determine proximate cause in negligence 
cases.” 

Before it left the issue of “causation,” CMA 
posed one more question which it considered 
puzzling: “Is the testifying psychiatrist to be 
permitted to furnish a medical diagnosis only— 
with little correlation to the central inquiry be- 
fore the court—or may he also answer the 
‘crucial question of whether the accused’s act 
was ‘caused’ by a mental abnormality?” 

This question was answered in McDonald v. 
United States, decided October 1962, a case 
which bids fair to become a landmark in its own 
right, when one of the District of Columbia 
judges stated that “psychiatrists may not testify 
as to their conclusions as to the ultimate ques- 
tions of insanity and causality which must be 
decided by the jury. Any lawyer or judge with 
trial experience will know how an expert wit- 
ness can be properly questioned to elicit ad- 
missible information which will help the jury in 
reaching its decision, without asking him for 
his conclusion on the ultimate jury question.” 


Vil 


There then appears in the CMA analysis of 
the Durham rule a series of comments which 
lend themselves, for our present purpose, to con- 
venient grouping into those concerning juries 
and those concerning psychiatric witnesses. A 
juror, says CMA, may be grateful for the nar- 


20. Sobeloff op. cit. supra, note 8 at 796. 
21. McDonald v. United States, 312 F. 2d 847 (CA, D.C. 1962); 
Miller, Chief Judge concurring in part. 
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row rule like McNaughten “which serves to aid 
him in the determination of a difficult question, 
and thus removes in some measure the strain of 

moral decisions on his part.” What is more, the 

court indicated, the lot of the court-member 

jurors in the military establishment—“like that 

of the policeman in the song—[would be] a dis- 

tinctly unhappy one” if he were to hear purely 

medical testimony “in the light of the esoteric 

nomenclature used in the field, and the hyper- 

technical divergence between various schools of 

psychiatric thought, as well as because of the 

complexity and sheer uncertainty of the area 

under exploration.” 

The framework in which a decision as to 
criminal responsibility must be accomplished by 
jurors is cited by CMA as a further reason for 
retention of the narrower McNaughten rule. 
For one thing, the decision “must be reached 
by laymen, quite unversed in psychiatric termi- 
nology, and to whom the expert witness must 
communicate. For another, the adversary sys- 
tem, the excitment of the courtroom and the 
rules of evidence do not always conduce to the 
same decision which might be arrived at by 
doctors in calm consultation.” 

There is no doubt but that these CMA com- 
ments concerning juries have validity, but the 
flood of incomprehensible medical jargon pour- 
ing down on the bewildered ears of jurors—a 
result which CMA seemed to think imminent— 
did not occur. In a survey of the Durham rule 
after five years of operation, a psychiatrist ob- 
server wrote in the American Journal of Psychi- 
atry: “The most striking feature of the post- 
Durham insanity cases is the failure by nearly 
all the psychiatric experts to utilize the new 
rule for its intended purpose.” 22 Communica- 
tion between expert witness and jury, however, 
is still a problem of concern. In a thoughtful 
opinion as late as 1961, the U.S. Court of Ap- 
peals for the Third Circuit considered that: 

The way must be cleared in every case, in which the 

mental condition of the defendant is at issue, for the 

psychiatrist to explain the condition of the defendant 
to the jury in understandable terms. Here, of course, 
the fundamental problem is one of communication be- 
tween the psychiatrist on the one hand and the judge 
and jury on the other . . . The law must permit the 
psychiatrist to communicate his knowledge of psychic 
realities to the court and jury. The whole of the 
technical knowledge of the medical witnesses in re- 
spect to the accused should be placed before the court. 

But, as we have said, technical terms should be avoided 

where possible. There is but small advantage, if any, 





22. Watson, Durham Plus Five Years; Development of the Law of 
Criminal Responsibility in the District of Columbia, 116 Am. J. 
Psych, 289 (1959). 
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in informing the court or jury that it is the opinion 
of the psychiatrist that a defendant at the time he 
committed the crime was suffering from hebephrenic 
schizophrenia. The term itself requires extensive 
explanation.” 


It is interesting to note that the statement 
above quoted was made by a court which was 
finding both the McNaughten and the Durham 
rules to be inadequate, and was formulating its 
own.** 


Vill 


Returning to the CMA analysis of the Durham 
rule, we find that the comments concerning the 
psychiatrist-witness center around the lack of 
criteria for such witnesses in non-military tri- 
bunals. In military law there exists a pamphlet 
publication to provide a nomenclature of Psy- 
chiatric Conditions ** which lays down, inter 
alia, criteria concerning the existence of mental 
disease or defect. According to the court, in- 
sanity defenses in the military usually stand or 
fall on the absence of mental disease or defect. 
The nomenclature offers a “usefully detailed 
guide.” “However the psychiatric witness is 
wholly lacking in guidance of this nature under 
most civilian statutes.” 

In further comment on the lack of criteria for 
the expert witness, CMA declares itself “‘some- 
what unsure of what the Court of Appeals in- 
tends” in differentiating between mental defect 
or disease on the one hand, and character and 
behavior disorders on the other. Some worry 
is expressed concerning “the tendency of at least 
some psychiatrists to attribute crime to mental 
disease.” This could render the nature of dis- 
ease meaningless insofar as mental responsi- 
bility is concerned, and “scarcely squares with 
the assumptions of free will and culpability 
which underlie our penal legislation.” ** 

As a final approving comment on the military 
use of a standard book of psychiatric definitions, 
CMA doubted that the “distinctions between the 
mentally normal and the diseased criminal will 
be readily explicable to juries if the law provides 
no criteria—or that, if understood, they will be 
uniformly applied.” 

The validity of this particular criticism of the 
Durham rule has been demonstrated by the 





23. United States v. Currens, 290 F. 2d 751, 772 (3rd Cir. 1961). 

24. The new formula announced in the Currens case, supra, is, ‘The 
jury must be satisfied that at the time of committing the pro- 
hibited act, the defendant as a result of mental diseases or de- 
fect, lacked substantial capacity to conform his conduct to the 
requirements of law which he is alleged to have violated.” 

25. Joint Armed Forces Definitions of Psychiatric Conditions, SR 
40-1025-2; NavMed P-1303; AFR 160-13A, dated June 1949. 
26. See Cavanagh, A Psychiatrist Looks at the Durham Decision, 5 

Cath. L. Rev. 25 (1955). 
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» events in the District of Columbia, which led to 
avery recent judicial definition of ‘‘disease’”’ and 
» “defect.” In McDonald v. United States the 
' Court of Appeals observed that: 

' In Durham we simply sought to distinguish disease 
from defect. Our purpose now is to make it very 
clear that neither the court nor the jury is bound 
| by the ad hoe definitions or conclusions as to what 
_ experts state is a disease or defect. What psychia- 
trists may consider a “mental disease or defect” for 
clinical purposes, where their concern is treatment, 
may or may not be the same as mental disease or 
defect for the jury’s purpose in determining criminal 
responsibility. Consequently, for that purpose the 
jury should be told that a mental disease or defect 
includes any abnormal condition of the mind which 
substantially affects mental or emotional processes 
and substantially impairs behavior controls ... We 
emphasize that, since the question of whether the 
defendant has a disease or defect is ultimately for 
the triers of fact, obviously its resolution cannot 
be controlled by expert opinion.27 


The necessity for the majority rulings in 
the McDonald case was bluntly put in a sepa- 
rate opinion which states the rulings became 

especially necessary because of the frequent altera- 
tions and expansion of the definition of “mental dis- 
ease” by those experts who appear most frequently 
as witnesses in this jurisdiction. They suddenly re- 
classified psychopathic (sociopathic) personality as a 
mental disease in in re Rosenfield (1957); they 
reclassified emotionally unstable personality as a 
mental disease in Campbell v. United States (1962) ; 
they reclassified narcotics addiction as a mental dis- 
ease in United States v. Carrol (1962) and United 
States v. Horton (1962). I think it obvious that the 
new classifications were made by the doctors for clini- 
cal purposes only, for demonstration is not needed to 
make it plain that these conditions newly called “men- 
tal diseases” are not such in the legal sense. Until 
now, this court has allowed the shifting winds of 
expert nomenclature to control its decision. 


Whether the new judicial definition of disease 
and defect, and the new emphasis on instructing 
the jury that it alone is the sole and final judge 
of the credibility of all witnesses, including 
those who testify as experts, would remove for 
CMA the objection it found in the Durham rule 
is conjectural. But certainly agreement is now 
closer on these particular aspects of the rule. 

The CMA in the Smith case next proceeded to 
make a few short observations concerning 
“treatment” of offenders, as opposed to punish- 
ment, and concerning “deterrence.” At the 
conclusion of these interesting observations, 
CMA offered a general justification for their 
inclusion by remarking “The point here is that 








27. 312 F2d at 851. 
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it is not for this Court to attempt a sweeping 
revision of so complex a field as penology.” 


IX 


The next line of argument taken by the CMA 
concerns malingering. Thecourt rated English 
procedure as being superior to the District of 
Columbia, or to any other American jurisdiction 
where an accused is automatically committed to 
an asylum following an acquittal by reason of 
insanity. The court said release here “would 
probably be much easier.” Therefore it was 
concluded that “if the termination of commit- 
ment is comparatively easy to accomplish, and 
if the rules of mental responsibility are liberal, 
it is obvious that the premium on malingering 
is enhanced.” 

Here we come flush against general public 
opinion concerning the “insanity dodge”, quoted 
in the first paragraph of this article. To quote 
again from a later work of the same author, we 
find Weihofen saying in 1956: 


As for malingering, the short answer is that the medi- 
cal problem of detecting malingerers has practically 
nothing to do with the legal test of irresponsibility. 
That problem will be no more and no less difficult 
under the Durham case rule than under the right and 
wrong or any other. Dr. Ray said long ago, that, 
“The supposed insurmountable difficulty of distin- 
guishing between feigned and real insanity has con- 
duced, probably more than all other cases together, 
to bind the legal profession to the most rigid construc- 
tion and application of the common law relative to 
this disease, and is always put forward in objection 
to the more humane doctrines that have been incul- 
cated in the present work.” 

Even in 1838, Dr. Ray was able to devote a whole 
chapter, of thirty pages, in his Medical Jurisprudence 
to explaining how simulated insanity might be dis- 
tinguished from the genuine. Most of what he said 
is still quite sound, and a lot of knowledge has been 
added since. Yet probably the majority of judges 
today are almost as ignorant of these means for dis- 
tinguishing as they were then. Most judges who fear 
that liberalizing the test would facilitate malingering 
would be reassured by reading that chapter.” 


In connection with the CMA’s fears about 
early release from a mental institution, it is per- 
tinent to note that: 


So experienced an authority as Dr. Manfred Gutt- 
macher, Chief Medical Officer of the Supreme Bench 
of Baltimore, assures us that the truth of the matter 
is that the finding not guilty by reason of insanity 
has not resulted in the premature release of offenders 
into the community. Dr. William Alanson White 
28. Weihofen, The Urge to Punish 135-36 (1956); the reference is 


to Ray, Medical Jurisprudence of Insanity, 349, sec. 341 (3d ed. 
1855). 
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made a study many years ago showing that, on the 
average, perpetrators of homicide committed to in- 
stitutions for the insane spend more time in confine- 
ment than those sentenced to penal institutions.” 


In order to update the Dr. White study and 
to broaden it beyond “perpetrators of homicide” 
to include even sociopaths, we have only to look 
at some statistics compiled in the District of 
Columbia for the five-year period following 
adoption of the Durham rule. 


Between 1954 and 1959 there were only 90 acquittals 
because of insanity. During this period approxi- 
mately 10,000 persons were charged in the District 
with criminal violations. In other words, approxi- 
mately one percent of all defendants have been found 
not guilty for insanity reasons. ... The data sug- 
gests, however, that the term of hospital confinement 
for persons who have been found not guilty by reason 
of insanity is not substantially different from the 
period of imprisonment which would have resulted if 
the defendants had been found guilty.” 


x 


The Court of Military Appeals in the Smith 
case conceded that all the foregoing poimts— 
those which have been herein mentioned—were 
made for background discussion purposes. 
They then proceed to tick off several points 
which were peculiar to the armed forces and 
which “tend to demonstrate the need for a cau- 
tious approach in the military establishment to 
the liberalization of the criteria for mental re- 
sponsibility.” For one thing, the CMA feels 
the services of psychiatrists, and the presence 
of facilities for psychiatric procedures to un- 
cloak the malingerer, may not be readily avail- 
able in many areas in which courts-martial must 
function. “Thus, feigned mental illness may 
enjoy better odds of escaping detection.” 

This argument is only superficially persua- 
sive. In the military, as in civilian courts, in- 
sanity pleas crop up only in serious offenses. 
Serious offenses demand general courts-martial. 
General courts-martial demand a minimum of 
three military lawyers actively participating in 
the trial. Can medical doctors and psychia- 
trists be far away? Even if they are, isn’t it 
common military practice in serious cases to 
send the accused to a distant hospital for ob- 
servation and then have him return for trial, 
if necessary, accompanied by a doctor who can 
testify as to the observation? Moreover, the 
CMA observation might be misinterpreted to 
mean that malingerers are intelligently aware of 
the niceties of various responsibility tests and 


29. Sobeloff, op. cit. supra, note 8 at 879. 
30. Krash, op. cit. supra, note 16 at 949-50. 
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will behave, or misbehave, in accordance with 
the jurisdiction. 

At the basis of this CMA observation is the} 
old “bogey-man” that the military authorities 
can be easily fooled. Somehow this comment 


of CMA displays a lack of faith in the efficacy | 


of Armed Services procedures in insanity mat- 
ters. Other observers have been kinder. 
example, no finer compliment could come from 


distinguished authorities than the following | 
quotation from Dr. Guttmacher and Professor 


Weihofen’s Psychiatry and the Law. 


Although we might expect the armed forces to} 
employ in courts-martial a more summary pro- 2 
) prope 
) tally 
scientific jurisprudence which the civilian courts have f 
In the Navy, the Judge Advocate F wilji) 
General seeks medical counsel from the Bureau of activ 


The i persc 


Legal Medicine Branch acts -only in an advisory [ 
capacity, but has been given the widest latitude [ 


Fede 
| good 


cedure than do the civil courts, the fact is that both 
the Army and the Navy today employ a level of 


not yet attained. 
Medicine and Surgery before handing down legal 


opinions in cases involving behavior problems. 


in appraising problems of culpability." 


XI 


Next, CMA stated “the premium on a resort } | 
cern: 


to insanity as a defense is higher in the military 


establishment than in virtually any other system [ 
of law. No more than a reasonable doubt of } 


sanity is required for acquittal.” This state- 


ment exaggerates in the use of the adverb “vir- | 
/ acqu 


tually.” A jurisdiction by jurisdiction head 
count reflects that the Federal Government and 
approximately half of the fifty states place the 
burden of proof, i.e., the burden of convincing 
the jury of the criminal responsibility of an ac- 
cused, upon the prosecution. In these states the 
prosecution must establish responsibility be- 
yond a reasonable doubt. In the other half of 
the states the burden is on the accused to con- 
vince the jury of his irresponsibility, but only by 


the civil standard of a preponderance of the [ 


evidence.*” 

The military establishment, as pointed out, 
joins that half of the jurisdictions which put 
the burden of proof to prove the sanity of the 
accused beyond a reasonable doubt upon the 
Government.** 

For the next observation on factors peculiar 
to the military, CMA took a practical look at the 
state of affairs which follows a finding of not 
guilty by reason of insanity. (Since not spe- 











For | 





31. Guttmacher and Weihofen, Psychiatry and the Law, 413. 

32. Lindman and McIntyre (ed.), The Mentally Disabled and the 
Law, The Report of the American Bar Foundation in the Rights 
of the Mentally Ill, 350 (1961); Weihofen, Mental Disorder as a 
Criminal Defense, 241-72 (1954). 

33. MCM, 1951, § 122a. 
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cifically pointed out in the case, it is not amiss 
to call attention to the fact that military prac- 
tice has no provision for such a verdict in those 
precise terms. Acquittals are not explained. 
In a proper case, the verdict would be two words 
only—Not Guilty.) At any rate, in the mili- 
tary establishment commitment to an institu- 
tion for the mentally disordered does not auto- 
matically follow from an acquittal even in a case 
which involves the defense of insanity as the 
sole defense. The power to commit undoubt- 
edly resides in the Secretaries of the several 
Armed Forces, and, as CMA pointed out, has 
been judicially upheld. But the Services do not 
propose to undertake extended custody of men- 
tally irresponsible military personnel, a policy 
of self-limitation conforming to the general un- 


_ willingness to encourage widespread Federal 


activity in the handling of mentally disordered 
persons. “Consequently” continued CMA, “The 
risk that a successful malinger, as a borderline 


' case of mental disorder, will be released from a 
| Federal mental institution is a comparatively 
» good one.” 


In December 1954, at the time of the Smith 
and Kunak decisions, this comment of CMA con- 
cerning the difficulty of post-acquittal commit- 
ment and its uncertain duration was clearly 


| warranted. Similar thoughts seem to have in- 
' spired Congress in 1955 to adopt a special pro- 


vision for the District of Columbia whereby 
acquittal for insanity means automatic confine- 
ment in a hospital for the mentally ill. Release 
court by the hospital superintendent that “ (1) 


in the opinion of the superintendent, such person 


| will not in the reasonable future be dangerous 


to himself or others, and (3) in the opinion of 
the superintendent, the person is entitled to his 
unconditional release from the hospital.” *4 

It must also be noted that CMA’s analysis in 
1954 was necessarily affected by the fact that 
the particular defendant in the Smith case was 
This did indeed 
complicate commitment proceedings as between 
the Armed Forces and the Veterans’ Adminis- 


| tration, as CMA noted. That complication is 
/ now gone, and has been since January 1960 
_ when the U.S. Supreme Court ruled on the non- 
, amenability of civilians to courts-martial. 

t spe- f 


However, the Supreme Court decision doesn’t 
really remove all of CMA’s problems. It is the 
serviceman himself as a malingerer who also 
bothers CMA, and they adverted once again in 





34. Act of 9 Aug 1955; 69 Stat. 609; D.C. Code Sec. 24:301. 
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the Smith opinion to “the prospect of evading 
both confinement and long term commitment 
[which] would constitute one incentive for a 
serviceman to gamble on an insanity defense.” 

We are back again to the feeling about an 
“insanity dodge.” 

CMA added that among other incentives for 
a serviceman to gamble on an insanity defense, 
there must be included the pleasing prospect of 
release from military duty with a type discharge 
carrying little social stigma but much veteran 
privilege. Here, again, the CMA observation 
has substance only if based on a valid assump- 
tion that the Durham rule will result in a pro- 
liferation of undeserved acquittals. Existing 
statistics in the District of Columbia fortunately 
do not support the assumption.*® 

The latest statistics in the District do reflect 
a rising curve, not high enough to approach the 
horrendous-predictions made in 1954, but high 
enough to merit examination. “It is more 
owing, perhaps, to the liberal trend in medical 
analysis, than to the legal standards of Durham, 
that there has been a steady and rapid increase 
in acquittals by reason of insanity in the Dis- 
trict of Columbia.” The author of these words 
is David C. Acheson, U.S. Attorney for the Dis- 
trict of Columbia, writing in 1963 after 814 
years of experience with the Rule.* In pre- 
senting the statistical experience, Mr. Acheson 
goes on to say “One cannot say that the present 
rate of insanity acquittals is too high or too 
low, without a fixed standard of comparison and 
without knowing whether that standard is sound 
or unsound. Perhaps before Durham too few 
were acquitted, and perhaps now too many. 
Certainly even a prosecutor cannot proceed from 
the premise that the insanity defense should 
never succeed. However, it is likely that such 
acquittals, as a percentage of total defendants 
tried, is higher in the District of Columbia than 
in any jurisdiction in the United States.” 

As we go to print with this article, Mr. 
Acheson’s latest statistics indicate the start of 
a decline in the District’s insanity acquittals. 
For the fiscal year just ended, June 30, 1963, Mr. 
Acheson announced the number of defendants 
found not guilty by reason of insanity in the 
local U.S. Court felony trials declined 25 per- 
cent. The press article containing the an- 
nouncement went on to state that “The decrease 
backs up contentions of Mr. Acheson and others 
that the District’s approach to criminal in- 
sanity has finally reached a middle of the road 





35. See note 19 supra. 
36. Acheson, op. cit. supra note 19 at 589. 
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position after nearly a decade of attacks, coun- 
terattacks and judicial confusion.” * 


XII 


Returning to the Smith case, as this portion 
of the opinion drew to an end, CMA pointed out 
that military law reflects many mitigating fea- 
tures in its approach to insanity. Careful 
scrutiny of the mental condition of a convicted 
accused while in prison will result, in suitable 
cases, in transfer to a Federal facility for the 
criminally insane. CMA also points out that a 
sentence to confinement affords a legal basis for 
retaining custody of a convicted accused while 
psychotherapy takes place. For borderline 
types of mental cases, the form of custody— 
that is, whether accomplished in a penal or men- 
tal institution—will be determined by the fa- 
cilities available in each and by treatment 
prospects. 

One may well concur with the desirability of 
the above “mitigating features” and still have 
reservations as to (1) the monopoly of these 
features by the military establishment and (2) 
the pertinence of “mitigating features” to any 
particular test of mental irresponsibility. 

One cannot cavil however with the pertinence 
of CMA’s comments that the military establish- 
ment has a doctrine of partial responsibility. 
The District of Columbia, with the Durham rule, 
has not. In the military, therefore, testimony 
that the accused’s ability to adhere to the right 
was diminished by his mental condition, though 
he still possessed the ability to adhere, permits 
the court-members quite a bit more latitude than 
is generally realized. They can consider lesser 
included offenses and the lack of specific 
intent.** 

And as CMA noted there is a great liberality 
in the military court-martial system which per- 
mits, at any time prior to sentencing, evidence 
of mental impairment of any type. 


XI 


If, however, there is any one comment in the 
Smith case in which CMA most directly points 
a questioning finger at the Durham rule, it is 
in the comment on sociopaths. “If we were to 
envisage a change in the present detailed mili- 
tary distinction between mental defect, disease 
or derangement on the one hand, and character 
or behavior disorder, on the other, we would 


37. The Sunday Star, Washington, D.C., July 14, 1963, B-6, col. 1. 

38. See Ostby, Effect of Mental Disorders on Specific Intent and 
Knowledge in Military Law, JAG Journal, November 1963. The 
doctrine of partial responsibility in military trials is worthy of a 
separate study, one far deeper than the passing comments made 
in this article. 
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feel the need for special wariness.” CMA must 
have had a crystal ball. 

The subsequent history of psychiatric wit- f 
nesses in the District of Columbia on the subject 
of sociopathy (especially the decision of the 
St. Elizabeth’s staff in 1957 to henceforth clas- | 
sify sociopaths as persons mentally ill, and so 
to eliminate the very distinction CMA spoke 
of), has most certainly heightened the Court’s 
wariness. The liberalization of the military 
criteria of insanity, through adoption of the 
Durham or some other new test, does not appear 
to be likely if the predictable result is to over- 
throw the long-established rule that ‘a psycho- 
path [sociopath] cannot in military law qualify 
for exculpation by reason of irresponsibility, for 
the reason that he is not deemed to possess a 
mental defect, disease or derangement.” 

This would appear to be the pivotal point of 
our examination. Here we have found grounds 
for a decisively negative answer to the question: 
Will CMA ever adopt Durhant? 






XIV 


CMA did not deem it necessary in the Smith 
and Kunak cases to sketch out the difference 
between the military community and the civilian 
community. Yet the differences seem to me to 
have a pertinent place in the subject under dis- 
cussion. Thespectrum of mental responsibility 
is far from the same in the two groups. Mili- 
tary recruiting procedures, admission tests, 
personal interviews, all aim at screening and 
rejecting. That portion of every civilian com- 
munity which falls into the “mentally irrespon- 
sible” category must run through the screen 
before donning a uniform. 

Admittedly the screening is not perfect. Nor 
does successful screening insure against the sub- 
sequent mental deterioration of a recruit. But 
obvious differences do exist between the 
screened military community and the civilian 
community at large. This range in degree of 
mental responsibility is one of the differences. 
The Supreme Court has recently said “the rights 
of men in the armed forces must perforce be 
conditioned to meet certain overriding demands 
of discipline and duty.” **° Even if it be con- 
ceded, arguendo, that these differences in the two 
communities do not necessarily compel the in- 
flexible application of a more rigid standard 
of conduct to the screened military group, cer- 
tainly the obverse side of the coin has some 
weight. At least it cannot validly be argued 

Continued on page 167 





39. Burns v. Wilson, 346 US 137, 140 (1953). 
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CRIMINAL JURISDICTION UNDER THE NATO 


STATUS OF FORCES AGREEMENT 


CAPT ROBERT B. HUTCHINS, USN* 


HE NATO STATUS of Forces Agreement 
came into force on 23 August 1953. The 
Navy’s principal experience with this Agree- 
ment is in Italy where it became effective on 21 
January 1956. The purpose of the Agreement is 
to define the legal status of personnel of one 
Party to the North Atlantic Treaty Organization 
stationed within the territories of another Party 
in furtherance of NATO purposes and policies. 
The Agreement refers to the Party whose forces 
are stationed in the territory of the other as the 
“sending State” and to the Party in whose ter- 
ritory the forces are stationed as the “receiving 
State.” Article VII of the Agreement relates 
to the exercise of criminal jurisdiction by the 
authorities of the sending and receiving States. 
A directive of the Commander in Chief, 
United States European Command (USCINC- 
EUR) appointed “Designated Commanding Of- 
ficers” for the various NATO countries with re- 
sponsibilities for the implementation of policies 
and procedures concerning the exercise of crimi- 
nal jurisdiction. The Commander in Chief, U.S. 
Naval Forces, Europe (CINCUSNAVEUR) was 
appointed Designated Commanding Officer for 
Italy and Portugal. The Commander in Chief, 
U.S. Army Forces, Europe (CINCUSAREUR) 
and the Commander in Chief, U.S. Air Forces, 
Europe (CINCUSAFE) were made respon- 
sible for the remaining NATO countries. In 
turn, a Designated Commanding Officer may ap- 
point a “Country Representative” for each 
country under his jurisdiction to whom he may 
delegate responsibility for executing most of his 
functions. CINCUSNAVEUR appointed Com- 
mander, U.S. Naval Activities, Mediterranean 
as the U.S. Country Representative for Italy. 
Because COMNAVACTSMED has his head- 
quarters in Naples, the Officer in Charge of 
the U.S. Sending State Office for Italy in Rome 
(who also is responsible for implementing the 
claims provisions of Article VIII of the SOFA) 
was designated as the Deputy to the Country 
*Captain Robert B. Hutchins, USN, is presently serving as Staff 
Legal Officer, Commander, Air Force Pacific Fleet. He holds the 
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Representative and carries out the necessary ar- 
rangements with the appropriate officials of the 
Italian Government at the national level, the 
U.S. Embassy, and all of the cognizant United 
States military authorities. In Portugal, the 
U.S. Naval Attache, Lisbon was designated as 
the Country Representative. 

When a U.S. serviceman is alleged to have 
committed a crime in a NATO country, the 
first question that arises is that of jurisdiction 
over the accused, i.e., whether the sending State 
or the receiving State will conduct the criminal 
trial or take other appropriate action. Article 
VII of the Agreement spells out in detail the cir- 
cumstances under which the sending or receiv- 
ing States have exclusive jurisdiction (e.g. of- 
fenses punishable by the law of one but not by 
the law of the other, including security of- 
fenses), or concurrent jurisdiction. Where jur- 
isdiction is concurrent, Article VII specifies 
when one or the other of the Parties has the 
primary right to exercise jurisdiction. The 
sending State has the primary right to exercise 
jurisdiction over a member of its forces or a 
member of the civilian component or a depend- 
ent, when the offense is solely against the prop- 
erty or security of that State, is solely against the 
person or property of another member of its 
forces or civilian component or of a dependent, 
or is an offense arising out of an act or omission 
done in the performance of official] duty. The 
receiving State has the primary right to exercise 
jurisdiction as to all other offenses. 

It is provided in Article VII that in a case 
wherein the right to exercise jurisdiction is con- 
current, the State having the primary right is to 
give “sympathetic consideration” to a request 
by the other State for a waiver of its right. It 
was initially the policy of the U.S. Armed Forces 
to request a waiver of the primary right of re- 
ceiving States to exercise jurisdiction in every 
case; but experience has shown that it is not 
feasible to request waivers in minor cases where 
there is little or no likelihood of the servicemen 
receiving unsuspended sentences to confinement, 
although often in such cases, local commanders 
can get jurisdiction without making a formal 
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waiver request. In Italy, when a formal waiver 
request is made, it is delivered to the cognizant 
local judicial authority, normally the prosecutor, 
who transmits it to the Minister of Grace and 
Justice in Rome. The request then goes to the 
Minister of Foreign Affairs for information and 
comment and then back to the Minister of Grace 
and Justice for the decision as to whether the 
waiver should be granted. 

The most common situations which place the 
primary right of jurisdiction in the U.S. as the 
sending State are accidents resulting from the 
operation of motor vehicles by servicemen while 
in the performance of official duties. In such 
cases, the commander concerned files a state- 
ment with the appropriate local prosecutor to 
the effect that the alleged offender was in the 
performance of official duties at the time of the 
incident and that the United States is exercis- 
ing its primary right of jurisdiction in the 
matter; copies of such correspondence are for- 
warded to the office of the Country Represent- 
ative. 

The SOFA provides that the sending State 
can exercise within the receiving State criminal 
jurisdiction conferred by the law of the sending 
State over all persons “subject to the military 
law of that State”, and the receiving State can 
exercise jurisdiction over members of a force 
“or civilian component and their dependents” 
as to offenses committed in and punishable by 
the law of that State. The waiver provisions in 
cases of concurrent jurisdiction were intended 
to apply to the civilian component and to de- 
pendents of military personnel and civilian em- 
ployees as well as to military personnel, but 
under the present state of U.S. law, civilian 
employees and dependents overseas are not sub- 
ject to military jurisdiction. Thus it is not now 
appropriate for U.S. military authorities to as- 
sert the primary right of jurisdiction or to re- 
quest waiver of the exercise of primary 
jurisdiction by the receiving State in the cases 
of employees or dependents. However, every 
effort is made to obtain protections similar to 
those requested for servicemen, to keep these 
persons out of local confinement facilities, 
to guarantee fair trials, and generally speaking 
these informal contacts have been effective. 

As the result of a Senate resolution announced 
at the time of the ratification of the SOFA, the 
“Designated Commanding Officer” is required to 
cause an examination to be made of the laws of 
the receiving States to determine whether the 
basic safeguards of the U.S. Constitution will 
likely be observed in the foreign trials of U.S. 
servicemen. If it should be considered that a 
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trial would not be conducted fairly, then a re- 
quest for waiver of jurisdiction should be made; 
if the waiver is denied, the Department of State 
is to be requested to proceed through diplo- 
matic channels to obtain the waiver. Further, 
the resolution requires that trial observers be 
appointed by the Chief of the Diplomatic Mis- 
sion in the country, with the advice of the senior 
U.S. military representative. These observers 
are to attend criminal trials of persons who are 
within the purview of the SOFA, to observe 
whether the guarantees of paragraph 9 of Arti- 
cle VII, are carried out. These guarantees 
include: (a) a prompt and speedy trial; (b) 
information in advance of trial of the specific 
charges preferred; (c) confrontation of wit- 
nesses against the accused; (d) compulsory 
process to obtain witnesses; (e) proper legal 
representation; (f) services of a qualified in- 
terpreter. If, as the result of the observer’s 
report, it were considered that the trial was not 
fairly conducted, diplomatic-representation to 
the receiving State would be made. In Italy, 
the appointment of trial observers has been dele- 
gated to the Country Representative and our 
observers have reported Italian trials as being 
uniformly fair, although, of course, the proce- 
dures and rules are not necessarily the same as 
those pertaining to U. S. trials. (See “Func- 
tion of the Trial Observer under the NATO 
Status of Forces and other International Agree- 
ments” by 2nd Lt. T. B. Brown, USMCR, JAG 
Journal, March, 1957.) 

One unusual feature of criminal trials in Italy 
is that they are frequently held in the absence 
of theaccused. The trials in absentia, are, how- 
ever, complete trials in every sense of the word 
with defense counsel appointed for the accused, 
witnesses called, and formal court procedure 
followed. Trial observers are present just as in 
cases wherein the accused is present. However, 
before the transfer or removal from the receiv- 
ing State prior to completion of criminal pro- 
ceedings of a person alleged to have committed 
offenses, which are subject to the exclusive or 
primary jurisdiction of the receiving State, 
timely notification is sent to the cognizant local 
judicial authorities that the accused is subject to 
being transferred out of the receiving State, so 
that objection to such transfer may be made. 
Also, before such transfer, the accused is advised 
by competent U.S. authorities of the possibility 
that he may be tried in absentia and convicted, 
and he is given the opportunity to object to such 
transfer or departure from the country prior to 
the completion of the criminal proceeding. 
From the accused’s point of view, considerations 









concer 
follow 
partic 
he stil 
basic 1 
that a 
minist 
Italy 


| the is: 


trial ; 
bility: 
finem: 
retur1 
perioc 
fine i 
From 
Force 
becau 
men ¢ 
beyor 
the re 
syste! 
ing iz 
tions 
Wt 
of the 
a for 
trial 
visits 
milit: 
one r 
of co! 
reasc 
confi 
of th 
arral 
ing & 
pers¢ 
ports 
Com: 
the « 
cones 
tives 
furn 
fined 
healt 
ment 
In 
Atla 
milit 
of N 
riod 
U.S. 
arm 
ties | 
suce 
Stat 








aA re- 
ade; 
State 
‘iplo- 
ther, 
rs be 
Mis- 
enior 
rvers 
O are 
serve 
Arti- 
ntees 
- (b) 
ecific 

wit- 
lsory 
legal 
d in- 
‘ver’s 
is not 
on to 
Italy, 
dele- 
1 our 
being 
yroce- 
me as 
F'unc- 
[ATO 
\eTee- 
, JAG 


. Italy 
sence 
, how- 

word 
cused, 
edure 
tasin 
vever, 
eceiv- 
1 pro- 
nitted 
ive or 
State, 
t local 
ject to 
ate, SO 
made. 
dvised 
sibility 
victed, 
‘0 such 
rior to 
eding. 
‘ations 








concerning trials in absentia should include the 
following: (a) he is prevented from personally 
participating in the trial of his case, although 
he still will be represented by counsel and his 
basic rights protected; (b) the possibility exists 
that a conviction could be the basis of an ad- 
ministrative discharge from the service; (c) in 
Italy (as in certain other European countries), 
the issue of civil liability is decided in the same 
trial as is the question of criminal responsi- 
bility; (d) if he is awarded a sentence to con- 
finement, he would not serve it unless he later 
returned to the jurisdiction within the effective 
period of the sentence; (e) the collection of any 
fine imposed would be practically impossible. 
From the point of view of the U.S. Armed 
Forces, the trials in absentia are advantageous 
because they avoid the necessity of returning 
men overseas for trial or retaining them there 
beyond their discharge or rotation dates until 
the receiving State is ready for trial; also, the 
system results in relatively few servicemen be- 
ing incarcerated in foreign prisons in jurisdic- 
tions wherein such trials are permitted. 
Whenever a serviceman (or civilian employee 
of the U.S. forces or a dependent) is confined in 
a foreign confinement facility either prior to 
trial or while serving the sentence of a court, 
visits are made by representatives of the U.S. 
military authorities at intervals of not less than 
one month to determine whether the conditions 
of confinement are humane and within standards 
reasonably comparable to those at U.S. military 
confinement facilities. It is the responsibility 
of the Country Representative to make suitable 
arrangements with the authorities of the receiv- 
ing State as to conditions of confinement of U.S. 
personnel and as to these periodic visits. Re- 
ports of the visits are made to the Designated 
Commanding Officer with copies of EUCOM and 
the component commanders of the personnel 
concerned. In addition, Country Representa- 
tives may agree with the foreign authorities to 
furnish additional support to personnel con- 
fined, including medical and dental service, 
health and comfort items, clothing, and supple- 
mentary food items. 

In discharge of its obligations under the North 
Atlantic Treaty, the United States will have its 
military forces stationed within the territories 
of NATO member nations for an indefinite pe- 
riod of time. Friendly relations between the 
U.S. personnel, the civilian populace, the foreign 
armed forces, and the local and national authori- 
ties of these foreign nations are essential to the 
successful accomplishment of our mission. The 
Status of Forces Agreement aids materially in 
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defining the rights and obligations of our forces. 
If it were not for this Agreement, many of the 
problems would have to be handled on a case by 
case basis with consequent confusion, delay, and 
lack of uniformity. Under the SOFA, both we 
and the NATO host countries have a solid basis 
for fast and equitable action in most situations 
involving the activities of our troops stationed 
therein. The Navy’s experience with the crimi- 
nal provisions of the SOFA has been very satis- 
factory and no particular difficulties have been 
encountered. There has been close cooperation 
between the commanders of Army, Navy, and 
Air Force units, the Sixth Fleet, the U.S. Em- 
bassy, the MAAG, and officials of the Italian 
Government on both national and local levels. 
The fears and doubts which were expressed in 
Congress when the SOFA was initially under 
discussion have not materialized. 





INSANITY IN UNIFORM ated tee 


that the differences cry out for a relatively 
greater liberalization of the insanity rule in the 
military establishment. 


XV 


In attempting to predict the future, it is per- 
tinent to note that the two U.S. Military Court 
of Appeal judges who formed the majority in 
both Smith and Kunak are no longer members 
of that Court. The dissenting judge is still a 
member. His dissent, however, was not bot- 
tomed on a desire to adopt Durham. He also 
felt that “in so controversial an area, we should 
proceed with extreme care.” One of the rea- 
sons cited for his caution was the fact that “no 
uniform Federal standard has yet been formu- 
lated. Other Courts of Appeal have not acted 
on the matter and no solid case of Federal prece- 
dent exists.” This word of caution has proved 
to be a wise one. 

Nine post-Durham years have seen the Dis- 
trict of Columbia remain in “magnificent isola- 
tion.” There would appear to be slow progress 
indeed in the building of Federal precedent. 

Even in the District of Columbia the effect 
of Durham has been substantially modified by 
the recent McDonald case. “At the risk of slight 
oversimplification” said the U.S. Attorney ear- 
lier this year, “the Durham rule is no longer the 
law in the District.” *° 


XVI 


All these years, while the mental responsi- 
bility test elsewhere has been undergoing per- 





40. Acheson, op. cit. supra note 19 at 589. 
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mutation, the test in the U.S. armed forces has 
remained constant. This is not to say, how- 
ever, that the Durham rule and its progeny were 
without consequence. Wecan conclude that the 
Durham rule has had a good effect upon the mili- 
tary jurisdiction in much the same manner that 
it has benefited other jurisdictions. The Rule 
has necessitated a searching re-examination of 
existing criteria. It has brought law and psy- 
chiatry closer together in the search for an end 
result most helpful to both the individual and 
society. The test of Durham’s usefulness is 
not to be measured by the number of adopting 
jurisdictions. That it will never be adopted, 
per se, in the military establishment seems a 
safe prediction; but it has certainly made an 
impact. Some legal rules, like catalysts, make 
a measureable contribution without appearing 
to “get in the act.” The fact that catalysts 


can be recovered unchanged at the end of a re- 
action is not the criterion of their efficacy. 





COMPGEN DECISIONS 
Continued from page 154 


its civilian employees, compensated from nonappropri- 
ated funds, have been specifically defined by Congress 
as not being employees of the United States for the pur- 
pose of any laws administered by the Civil Service Com- 
mission or the provisions of the Federal Employees’ 
Compensation Act (5 USC 150k). The court further 
noted that although the Exchange is an “instrumen- 
tality” of the United States, it has no power to bind the 
United States by contract and the Government is not 
liable under contracts of the Exchange with third 
parties (Pulaski Cab Co. v. United States, 141 Ct. Cls. 
160). The Court held that the clear intent of Congress 
in enacting the Dual Compensation Act was to keep 
Government employment expenditures within the limi- 
tation of appropriations and it intended that the Act 
should include only those persons paid by the Govern- 
ment from appropriated Federal funds for services 
performed in positions under the United States Govern- 
ment. The Court accordingly concluded that employ- 
ment in the Exchange Service, a Federal nonappropri- 
ated fund instrumentality, does not constitute holding 
a civilian office or position within the meaning of the 
Dual Compensation Act (5 USC 59a). 

When the decision of the Court becomes final, the 
Comptroller General will advise if, whether, or to what 
extent it may be applied in other similar cases. 


ELIGIBILITY OF FORMER MEMBER FOR APPOINTMENT TO FLEET 
RESERVE AND ULTIMATE RETIREMENT—Act of 24 July 1956 


@ The Act of 24 July 1956, ch. 683, 70 Stat. 626, pro- 
vides that, upon application, any former member of the 
Navy or Marine Corps who was discharged prior to 
10 August 1946, under honorable conditions, and who, 
at the time of his discharge, had at least 20 years’ active 
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Federal service shall be appointed to the Fleet Rese 
or Fleet Marine Corps Reserve, in the rank held hb 
him at the time of such discharge. The Act furthe 
provides that any person so appointed shall be trans 
ferred to the retired list upon the expiration of 16 
years from the date of discharge. 

In 39 Comp. Gen. 324 (1959), the Comptroller Gene 
held that to be eligible for the benefits of this Act, th 
former member must have an enlisted status at the timg 
of his discharge and he must have at that time at leas 
20 years active Federal Service, and that a resignation 
of a commission by an officer is not a “discharge” within 
the meaning of the 1956 act for the purposes of appoin 
ing such a member to the Fleet Reserve or the Flee 
Marine Corps Reserve. 

The Court of Claims decided on 7 November 1962, i 
the case of William A. Steimer, that those former 
members of the Navy and the Marine Corps who hay 
had successive tours of active duty, totaling 20 years o 
more, and who are otherwise qualified, are entitled t 
receive the benefits of the act of 24 July 1956, and that 
although the plaintiff had not completed 20 years of 
active service at the time of his discharge as an enliste 
man, he was not precluded from-receiving the benefit 
of that Act, because, while serving as an officer in 
subsequent tour of active duty, he did complete over 
years of active service. The court concluded that th 
plaintiff’s resignation as a commissioned officer, effec 
tive 20 June 1945, was to be considered a discharg 
under the terms of the 1956 Act, and in effect held that 
his appointment to the Fleet Marine Corps Reserve and. 
his transfer to the retired list were within the scope of 
that Act and that his subsequent advancement to th 
grade of captain was proper. 

On 27 March 1963 the Comptroller General held that 
he would follow the decision which had been rendere 
by the Court of Claims, thus reversing his prior decisio 


rendered in 1959. (Comp. Gen. Dec. B-140372 of 
March 1963) 


MILITARY PERSONNEL—Retired enlisted members placed on 


tired list in temporary warrant officer or commissioned offic 
grade—Dual employment 


@ Enlisted members of the Regular Navy and Marin 
Corps who are appointed to temporary warrant office 
or commissioned officer grade under the provisions of 
10 USC 5596 and who are later retired upon completio 
of 30 years of active service in that temporary office! 
status under the provisions of 10 USC 6326, remai 
enlisted members for the purpose of the Dual Employ 
ment Act (5 USC 62) and thus, are not subject to th 
prohibitions of that Act. The Comptroller General held 
that the right to retirement of such a member under 
10 USC 6326 accrues to him solely by virtue of his statu 
as an enlisted man. Thus, he is not subject to th 
prohibitions of the Dual Employment Act (5 USC 62) 
(Comp. Gen. Dec. B-150367 of 2 April 1963) 

This case is to be distinguished from the Comptroller 
General’s decision B-141989 of the same date, whic 
applies only to temporary chief warrant officers of th 
Army and Air Force and does not apply to members of 
the Navy or Marine Corps. 
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